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RE: MUR 5664
International Union of Painters and
Allied Trades District Council 53

Clarence E. Mitchell, Sr.

Dear Mr. McMillian:

This is in reference to the complaint you filed with the Federal Election Commission on
June 13,2005, concerning the International Union of Painters and Allied Trades District Council
53 ("District Council 53") and Clarence E. Mitchell, Sr. Based on that complaint, on September
19,2006, the Commission found that there was reason to believe District Council 53 and Mr.
Mitchell violated 2 U.S.C. § 441b(a), a provision of the Federal Election Campaign Act of 1971,
as amended, and instituted an investigation of this matter. However, after considering the
circumstances of this matter, the Commission determined to take no further action as to District
Council 53 and Mr. Mitchell, and closed the file in this matter on November 18, 2008. The
General Counsel's Report #2 explaining the Commission's decision is enclosed.

Documents related to the case will be placed on the public record within 30 days. See
Statement of Policy Regarding Disclosure of Closed Enforcement and Related Files,
68 Fed. Reg. 70,426 (Dec. 18, 2003).
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The Federal Election Campaign Act of 1971, as amended, allows a complainant to seek
judicial review of the Commission's dismissal of this action. See 2 U.S.C. § 437g(a)(8).

If you have any questions, please contact me at (202) 694-1650.

Sincerely *

,- : ' ^ ' '
/ J. Cameron Thurber

Attorney

Enclosure
General Counsel's Report #2

O
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1 BEFORE THE FEDERAL ELECTION COMMISSION
2
3 In the Matter of )
4 )
5 International Union of Painters and Allied Trades ) MURS664
6 District Council S3 )
7 Clarence E. Mitchell, Sr. )
8
9 GENERAL COUNSEL'S REPORT #2

10 I. ACTIONS RECOMMENDED

11 Take no further action as to the International Union of Painters and Allied Trades

12 ("IUPAT") District Council S3 and Clarence E. Mitchell, Sr., and close the file.

13 II. BACKGROUND

14 Based on a complaint filed by a former long-time employee, the Commission previously

15 found reason to believe that IUPAT District S3 and its Business Manager/Financial Secretary,

16 Clarence E. Mitchell, Sr., violated the Act by requiring District S3 employees to conduct political

17 activities during paid working hours and on nights and weekends. The complainant also alleged he

18 Buffered Tgtfl1ifl*'Qfi faf filfag his complaint with tf*e Cft"*™»"nn ^nd resigned •* a result.

19 At the time of the reason to believe findings, the Commission had in its possession

20 eleven sworn affidavits filed in response to the complaint, two fiom District 53's Business

21 Manager and Assistant Business Manager, and nine others from subordinate employees

22 reporting to these managers, that all disputed complainant's allegations. While me number

23 of those affidavits cast doubt on complainant's allegations, the very nature of those

24 allegations -coercion by top managers- and the fact that all the sworn statements had been

25 produced by either those same managers or employees who reported directly to them,

26 warranted an investigation. This was particularly so where the complainant had also

27 alleged reprisals by his employer for filing his complaint with the Commission.
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1 After m investigation, we have determined that there is insufficient evidence to

2 wairmt continuing the mvestigatira

3 Respondents. Therefore, we rewmmertd that the On^

4 close the case as to all Respondents.

5 m. FACTUAL SUMMARY

6 Complainant Gerald McMillian alleged that District 53 made, and its business

7 manager, Clarence E. Mitchell, Sr., consented to the making of; prohibited in-kind

8 contributions from a labor organization to me 2(XMKeny/Edwards presidential campaign.

9 According to McMillian, Mitchell instructed District 53 employees to participate in

10 activities in support of Kerry/Edwards or in opposition to Bush/Cheney, including

11 attending poh'ticali^Ues, engaging m precinct walks to register voters an^

12 supr^ of Kerry/Edwards, ami putting up wunpaign signs. McMillian also alleged that

13 once he told Mitchell that he planned to file a complaint with the Commission, he was

14 charged with and sanctioned for misconduct by the District, removed from an official

15 position, received threats, and eventually felt forced to resign his employment.

16 In response to the complaint, District 53 submitted affidavits from eleven District

17 employees, including Mitchell, which specifically contradicted McMillian's allegations.

18 The affidavits state that while employees of District 53 took part in political activities, and

19 some affiants received information about "upcoming political events,*1 they understood

20 ftatanypartitipationwasvohmtaiyairi

21 vehicles. Several of the affidavits flatly assert that McMillian's allegations are'•false.'1

22

23
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1 ffl. JMESlJVffr QF INVESTIGATION

2 At the time of the events in question, District 53 was a state-level subdivision of

3 IUPAT.1 District 53 was further subdivided into a number of local unions, each of which

4 elected or had appointed one member every three years to be the local union's business

5 representative to work full-time at District headquarters as a paid District employee. The

6 niiM> Kiiain^t rapmaentMtivea in 2001, whft crnnpnae the group that complainant alleged

7 were directed to participate in political activity, all reported to Mitchell through the

8 assistant business manager, Richard Hackney.

9 The investigation was hampered both by the lack of documentation and by

10 conflicting and possibly unreliable witness statements. The Commission issued a

11 document subpoena to District 53; we hoped to use the subpoenaed documents to

12 determine whether and when union employees engaged in political activity. However,

13 while District S3 claims it produced all relevant records still in its possession, its

14 production fiuled to include a cornprehensive set of personnel, woric, a^^

15 called for by the subpoena.2 Moreover, we were told by several witnesses during the

16 investigation that although each of the business

17 were generally expected to be in the District 53 office during certain "core hours," they

18 routinely worked over 40 hours, were often on the road, and were expected to be "on cair

1 While encompassing all of WectVirguiu, District 53 alMencaa^um
Virginia ud Kentucky. Since die complainant's resignation in 2005, his farmer local chapter was merged

2 For example, the subpoena to District 53 denwided 'tapes cfaUweeldyud in
tin» sheets, tin* <»ds and related docunwits" fa *^ However, while

for otter enployees. Hie only explanarion District 53 give for fliu lack of envk>)m records was diath
•pecificalry nff*1**^ McMiUian's ncords because of die complaints he filed widi die Commission and die
National Labor Relations Bond ("MUffl").
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1 it all tunes, including nights and weekends. This loose description of regular working

2 hours, unaccompamed by verifiable documentati^

3 if employees participated in political activities during paid union time, or if they later made

4 up such time, as some claimed they had. During the investigation, witnesses attributed the

5 dearth of documents to informality in conducting internal business, lack of document

6 retention poUcies and poor reccirikeepingjMitche^

7 confirm, an allegation that he had destroyed some records prior to his retirement in 2006.

8 As a result of the lack of documentary evidence, we had to rely heavily on

9 interviews and depositions. Of the nine business representatives in 2004, we interviewed

10 six—the complainant, Ted Hart, Mike Peonington, Dan Rowland, Gary Strope and Jerry

11 Huf&nan—and deposed one, Denver Abicht. We also interviewed former apprenticeship

12 instructor Homer Williamson, and we deposed former business manager Mitchell; Richard

13 Hackney, the current business manager who was assistant business manager in 2004; Billy

14 Ray Bradley, Director of Civic Participation for the 2004 general election; and Daniel

15 Poling, Political Director for District 53 in 2004. However, it was difficult to evaluate the

16 verafty,ciedibihty and rcliabitity of those in^

17 stories, accusations and denials, alleged threats and recriminations,3 and possible biases.4

18 One individual, Ted Hart, who began cooperating with us after he lost his job, jee footnote

McMilli«n chimed that two Dirtrict 53 o^ i

4 Be«deiMcMiniMi,Hirt,S«n)peiiidHuffii»n
Hnt claimed he tnu improperly tmmnirted, to accused District 53 m^^
a letter of ictjgnitianiBdhiu retrod c^^ Hackney icaised former butmeit
uijiuiiUiliiini TIIIIJI TTiiffliMU iiMl Ony Timpii linfli nf nlmm rtwnplly kiftDiitrirt 11 In fln n nrtr flir mnllrr
iHiioii, of Imdinsj Dnttnct S3*i vmntaiup tot nc OUBT mnflHi
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1 4, recanted several paragraphs of his affidavit tint wa§ submitted with the response, and

2 stated in a subsequent affidavit that Mitchell had pressured him to sign the first affidavit

3 tf»fl* denied complainant's ^negations. Our investigation, however raised Questions as to

4 the reliability of Hart's revised testimony, and we were not able to corroborate this

5 accusation.5

6 With this background, we set form below the results of our investigation.

7 A. In-ldad Contributions

8 We could not establish that District S3 made in-kind contributions to the

9 Kerry/Edwards campaign as a result of managendiiectmg employees to engage in political

10 activities either during paid union time or on their personal time. Although some

11 employees told us that they paro^ipatedmpoh'tical activities on paid union tmie, and did

12 not make up the time, which would constitute an impermissible in-kind contribution, this

13 conduct purportedly was contrary to union poUcy, and we could not estabUsh that their

14 supervisors were aware of the failures to adhere to the policy.

15 The supervisors, Mitchell and Hackney, testified that they never directed any

16 District 53 employee to participate in political activities, and the employees we deposed

17 confirmed that they were never expressly ordered or directed to participate in such

18 activities either on or off union time. Implying mat there was implicit pressure, McMillian,

19 the complainant, claimed that employees would "catch flak" if they did not participate in

5 Acceding to Hut, rathe day he fig^ the tf^^
HnffintHi Stiopc Bid Hackney WHO fa a coufaonoB room it the officei of DUtrict 53*1 counoel, tnd Mitchell

MAnyDiiliictS3iiwiteiri»ta
1& flflfl dfiDQIi^bODB AlUBCllsMl QBDlOtt DQsHCIDft C

teitified they never hMidNfitcheU make it PemimgloQnidRoluidlikewi
™H"^*> cich «•«*•«•«* ho hid hcnd 100100001 oboot it thiHirnimi Dutnct S3 juumitiod UVOKOI fiom. its

* | VBGOllOCtlOB OI mC CVODti
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1 political activities, and business rqpresentativeStiope told us that employees would be sent

2 out of town on assignment or given extra woik for fiulure to paiticipate. However,

3 Mitchell, Hackney and Poling each testified they had never retaliated or threatened

4 retaliation against employees for not participating in political activities. Business

5 representative Abicht testified he had no knowledge of actual or threatened retaliation. He

6 described one instance in which he declined to attend a rally, and testified that he suffered

7 no repercussions. Although some employees felt there was a tacit understanding that

8 political participation was part of the job or that they bad to participate in certain events

9 even though they did not want to, there was insuffitient evidence to establish that

10 employees were directed to do so or suffered job reprisals if they failed to do so.

11 Volunteers may only participate in public political activities during paid working

12 hours if they compensate their employer for that time; otherwise^ such participation

13 constitutes an in-kind contribution of personal services. 11 C.F.R. § 100.S4(a). Mitchell

14 testified that he did not allow his employees to participate in political activities on District

15 SI tjfne uitleyj th^y QQmpCTMtcd tl^ lining fry malring the time iip However, in the

16 instance pf the O"g P»Hy during 2004 that 9 gufrftantial number of employeea attended

17 during working hours, Mitchell apparently did not strictly enforce this policy.

18 That rally, in support of Kerry/Edwards, occuired in Beckley, West Virginia, on

19 July 9,2004. In an affidavit, Williamson staled that he attended this rally during normal

20 working hours but was never required to, and never did, make up the time. He further

21 averred that eight to ten other employees attended, and to his knowledge no one else had to

22 make up that time, either, m his interview, Huffman stated he attended the Beckley rally,

23 and that he did not make up the time. Strope also said m his interview that he attended the
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1 rally and did not think he made up the time. However, Mitchell, Hackney, Poling, Abicht

2 and Itowlaixi stated that they made up the time they q

3 hours or taking leave. Abicht testified, 1 know I personally asked for a personal day off

4 that day. I can't tell you about the rest of them, but I would say they probably all did too

5 because we pretty much knew our rights and wrongs."6 As noted previously, we did not

6 receive documentation that might have verified who did or did not make up the time spent

7 at the Beckley rally. Hackney testified he did not follow up with employees who attended

8 the rally but stated "they were supposed to have gone back to work'1 and make up me time,

9 and Mitchell testified he would "not approve" of an employee not making up any work

10 time spent on political activities.

11 In his affidavit, Williamson also stated that he attended one other rally during

12 woiting hours in Himtington, West Vh^jn^ He further

13 ststed he found out about totally on his own and wen^

14 Peraungton were also in attendance. He said he was there far about three hours and was

15 not required to make up the time. Hart also told us that he went to one other rally during

16 work hours and Strope stated that he had attended other political activities during work

17 hours, but did not, and was never told to, make up the time.7

fln tmfcir lahnr efraty «t|| frf NT nFB, »nA Ifopiiflrti ayrft f TMftrirt « frpyjfliiM

lepreeeutiuvc, whom we did not spesk to, submittod n iffidivit to fte NLRB tint District S3 provided to us.
Inthesffldivit,ByristitBd,ni»eBtteodtt»ceatn
sod paid by the Union. I wss not required to tike penonsl or vscstion tune on these occasions. However, I
wonud evenings snd weekends to mske up for QMS tune I spent it nie nines dunng wonong tune.

7 Sonwoxspbyeeisb^ednieyslsoperfbnnedcertsm
it sppesn most of these duties were penonned ss onnkity vohuitDeis, M OB employees gjenenuqr ssid nese
•ctivities were done st night, on weekends or tfait Ae timB wn roide up.



MUR5664
Geaenl Coumel'i Report 02

1 Hart also told us he went on several precinct walks (walks where union members go

2 door-to-door to union households to register voters and discuss candidates and issues) with

3 Abicht during woridng hours without having to make up the time. In his deposition,

4 however, Abicht denied that was the cue. According to Abicht, he only went on one

5 precmct walk diringwoiknoiin, hewn

6 and he made up the time." * m me absence of District 53 records, we could rot verify

7 either version of events.

8 McMillian also alleged that District 53 employees were Krequired to do precinct

9 walks during the evenings and weekends.*1 Several employees stated mat they voluntarily

10 participated in such walks, during which they handed out to union households voter guides

11 supplied by me AFIX3O (of which IUPAT was a mem^

12 stands on the issues, which constituted legal behavior under the Act. Abicht testified that

13 he did not feel, or know of other District 53 employees who felt, that they had to engage in

1 Halt alio alleged that during his pre^wito with AHcht, they advoc^
when spuatmft both to union households, which would be peinissihle, nd to oner nenbcn of the public,
beyond the restricted dan, which would not Abkht,bowevtr, testified tfurt on sjiypretin^

•*. m ̂ ^-H^«^

Ictvc. Hart abo said thtt on one particular walk in Tonnto, Ohio, on or about Septeoim 27, 2004, when he
«^M ^uM^^^^^^iM^M^bJ *- — ^^MMd. HA^£^^BAA£A« ^\^A^AA^ D^M JI^M. %^lArikk^H 4Hkl^l L£^M fill MLoA ^ms^^mm ^nmmm^ MM tfL^ 1̂̂ ,̂ ,1̂wu fn^inminTTi irj i ITT ruucnimoii tJiiccuii omucy, MUCDBUioioiiinup uncvciy ooueon me DIDCK
even if only one union member lived on Aeftreet" Haft provided • "Local Union No. 438 BJL'f Report"
whkh itetod mat on September 27, 2004, "Myieu; Hack •ndR^werettngnedToiontoindlgottheh.rd
job (chanfleur). ft went well and we bad a food time.11 Bnoley, bowcvcf, infiilBd be only went to union

Bbolds on this trip and the BA. Report and Hackney '• testimony (Xinfl^ with Hart's affidavit
[ ff"*w ftcti iiiiiinBHiflffin ntr 1r*p 1ft ihff wm In hui dcpoiition, Mitchell denied teDnn Hart that

walbdiouldinchidcnoiHinionhouaBB^ Finally, Hart claimed that PolttcsJ Director Poling assigned
bimMpsrtcfnJsjobdutk»toapoIlmgkxatfknaQeleca^ We

8
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1 these activities as part of their jobs, and that nehlier Mitchell mr Hackney ever ordered

2 anyone to do a precinct walk.9

3 McMillian further claimed he spent approximately "60 hours on the clock" putting

4 up signs that said "HJPAT fat Kerry" on public rights-of-way. Hart also stated he spent a

5 few paid working hours over two to three days placing IUPAT signs advocating

6 Kerry/Edwards on public roadways at Hackney's direction, and was sometimes joined by

7 Abicht; he said Abicht "might be the only one willing to tell the troth" about these facts.

8 However, in their depositions, Abicht denied the allegation and Hackney denied telUng

9 Hart to put up any signs. Abicht, Rowland and Hufiman stated that they only put up signs

10 as volunteers during nights and weekends. Mitchell testified mat if McMillian and Hart put

11 up signs during work hours, it may have been done on their own initiative.10

12

McMillian also illefjed ***•* die District S3 H^t> in-kmd contributiooi tbrougii the use of District 53
vehiclCT to provide traniportitkm to poKticalactivitiei. Our investigation revealed that while employees

tnnMCtod mion businesi wbiw on QIC io§d snd wore ulowed to use oie vducfes for limited penonil me so
long M they pakl any taxes for roch use it Ac end of the year. It would be difficult, if not impossible, to
sepante out woik-relaled travel costs fkom mose for jMliticalactivitiM and, even if tfa^se costs couU
separated, me travel coats for political activities would bkdy be very low.

10 m bis cony Isî  McMillian clamed that enytoyc<s were toM never to
activities on meir weekly woik reports, or else the lepc^wculd be rejected, and insn^ to chais^terize mem
uMeducatingourmemb0rthip.w However, to sbxm that work repommrntioning political act^^
rejected, District 33 provided with ill response fbw of McMflh^'sweeldyxepofts referencing n^
paitic^aiioo m pohucal activities^ is noted n footnoie 2, we did not nceive i foil set of me otter iBniinffit
lepvesentatives* woric lepotis. Moreover, Mitchell and iH me other deponents testified that Mitchell never
told anyone not to put political actmty on woik leports, or that mefrwoik reports WOT
mentioned political activity or did not use ixlmiiting membetdnp m Ken of pohtical activity. Mrtchell,
Hackney and Abicht testified that tetenn ''educating ineinbership," tote
to apply to activity when me employees were "edncatnig^ote ram meinta
*sfi*fff, iimer ttan to hide poUticil aclivrty. Additionally, some bntineis repreaentatives told us that ttoy
^_— ̂ ^ — ̂ ^^ m mm J A^ ^^h^i^k^J 4sV^^^ AJ^^i^ ^b^^rfA*^S««AJ^K^ ^^ ^K^UAX^i^l Î̂ |̂H Jstf^ia ^k^ ^ .̂̂ ^K^^^K^^ ^^h^k^kJBVIa* ̂ B^U^^^^l ^^B^K^h^Awere snppoeeo m recoro meir mnp psjrnui|sjiim m ponucai auuvusBs on a BBPHHB umiuiiy ponncai reporc
form creeled by PoUticjJDirecioc DM Pohng. Tnete lepmti confiited of ttree pages • two peajes to detail

r registration of onion msnten sad one with numbered spaces for fillmg in bcvm volunteer and
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1 B. Alleged RetalUtionfor Flttig a ConuninloiComplaiit

2 McMillian alleged that he was twice brought up on inwm "diarges/* resulting in

3 two "trials" and subsequent sanctions, far violating union rules and essentially pressured to

4 resign as a resuh of his filmg of the complaimmtbis matter. He stated he resigned after

5 being removed as a trustee from the Health and Welfior Committee and being told he

6 would have to travel out-of-town on a business trip that he felt was a 4*traptf since he would

7 be travelling with other employees who had threatened to **whip my Ass [sic]" and "kick

8 my Ass [sk]." Supplemental Complaint at 2.

9 We took McMillian's allegation seriously but did not find sufficient evidence to

10 show mat he suffered retaliation as a result of fih^ his complaint with the Commission.

11 Rather, the information we obtained indicated that the union charges brought against

12 McMillian were related to his alleged offensive and violent conduct at a union conference

13 while intoxicated, creating dissention during a union meeting and for violating rules

14 regarding accepting a job over other union members on a hiring list. While it is difficult to

15 discern motive and pretext, it appears that there were grounds unrelated to McMillian's

16 filing of the complaint that explain the discipUnary action taken as to him. Concerning the

17 out-of-town assignment that was allegedly "a trap," and that prompted McMillian's

18 resignation, Mitchell testified he was sending McMillian bccaiise he was the "most

19 qualified** and "most applicable" person to do the job of organizing in that location, and

20 that M[e]verybody took their turn orgamzmg in difierent areas.'*

21 McMillian made similar charges about reprisals and forced resignation in a state

22 unemployment action and in an NLRB complaint. District 53 provided a report by the state

23 flfMmplnym«it Mmptii«fi«n Hanyitig MrMilliim piMmplnyment henafita haeaiiM ha "laft

10
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1 wofkvohmtarUywittout good cause iro^ We

2 spoke wift a representative of the NIJIBwbotokl us that the NUB fo

3 basu for proceeding witiiMcMillian's complaint

4 C Coichutoa

5 In sum, we (xxicluded that there were likely violations of the Act cxmsisting^^

6 of hxforiduals failing to make up Imu'̂

7 during union time, purportedly in contravention of the union's policy that such time had to

8 be made up. We did not uncover reliable evidence that these violations were systeniatic or

9 that District 53 supervisors directed or required employees to engage in political activity

10 either on or off union time, or retaliated or threatened retaliation if employees declined to

11 engage in such activities. Not only did the violations appear to he relatively limited, we

12 could not prove that District 53 management knew of them, and we do not believe that

13 additional investigation would materially change the situation. Therefore, it appears that it

14 would not be a good use of Commission resources to proceed further as to any of the

15 Respondents.11 Aff *fl QCTiTlpiflipflnt'ff claim that he wag rgfaliatfld flff"Tfft by Pifftpgl 5^ for

16 filing his complaint with the Commission, while we cannot foreclose the possibility of

17 animosity toward McMillian for this action, neither can we prove tiiat it caused District 53

18 to sanction him or led to his resignation.

11 NOT tiKConchnion of ow investigation,^
pressured in 2007 to contribute to the ̂ Chsinnsn's Club, winch is • designated level ox contributions nonde
toIUPATsPAC. Human stated that Hackney once slid, "By God, if they don't give the money they won't
beworidnghere." Ine^2007,HufihisiissidhewMtoklbyPolmgtopfe«sureStropetn^
« m^iiiiy^ h^i ••irî g 050 ii«iirii«iiiiM«« rt» rhamnMi*. PhiK stiope dsitned he contributDd in
Febra^2007b«cniseHaflhimwBniedhimhewouUgetfbe^ In their depositions, both
Poling •ndHsdoByc^lheseBlkgsJions. Aldioughtins is aserkwaccnsttkm, his entirely raiels^
tbe noBB^cnod and DB aUrgflttfttit in the ̂ ^^p ""^ Aocordmgiy, we leconomend not punning these
•iMjpfiftH* any fiiilliai

11
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1 Accordingly, we recommend that die Commission take no fuitber action and close

2 the file as to the International Union of Painters and Allied Trades District Council 53 and

3 Clarence E. Mitchell, ST.

4 v.

5 1. Take no further action as to the International Union of Painters and Allied
6 Trades District Council S3 and Clarence E. Mitchell, Sr.;
7
8 2. Close the file; and
9

10 3. Approve the appropriate letters.
11
12
13 Thomasenia P. Duncan
14 General Counsel
15
16

18
19 Date Mark D. Shonkwiler
20 Acting Deputy Associate General
21 Counsel For Enforcement
22
23
24 0
25 ^JlAAiJ
26 /Sff*f^rt- Lffbg
27 Assistant General Counsel
28
29
30
31
32 **^ J. Cameron Thurber
33 Attorney

12


